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ABSTRACT 

Energy relations between the European Union (EU) and Russia have come under increasing 

strain in recent years, not least due to a series of interruptions in the supply of natural gas to the 

EU. Tensions are further compounded by Russia‟s recent withdrawal from the Energy Charter 

Treaty and the fact that agreement on a successor to the over ten year old Partnership and 

Cooperation Agreement remains outstanding. Through an extensive consultation among key-

stakeholders involved, the paper provides a thorough analysis of the current status of EU-

Russia energy relations and their major challenges. Departing from a brief chronological 

analysis that dates from the early 1990s until today, the paper identifies four key outstanding 

issues which are subsequently analysed in greater detail: (i) reciprocity in market access; (ii) the 

bilateral and international framework that forms the basis of legal ties between the two powers; 

(iii) coherence in external energy relations; and (iv) what role the Lisbon Treaty plays in this 

regard and whether there is a need for a new specific external energy treaty to guide the 

Union‟s external efforts vis-à-vis Russia. The paper concludes with a number of 

recommendations on each set of challenges.  
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INTRODUCTION
 

The security dimension underpinning energy supply was laid bare in the early 1970s by a series 
of oil disruptions instigated by non-Western supplier countries.1 In spite of the West‟s concerted 
response through the creation of the International Energy Agency in 1974, Europe itself did not 
react in a unified manner. In fact the oil crises effectively prompted the fragmentation of the 
European energy market. 

Whereas some countries, such as France diversified their energy mix through an increased 
focus on nuclear energy, others such as the UK and the Netherlands embarked on a rapid 
exploration of their own deposits. Germany for its part built up strategic gas reserves and 
invested heavily in additional infrastructure.2 It is this fragmentation of the market that would 
play a major role in the European Union‟s („EU‟ or „Union‟) energy policy for decades thereafter.  

Twenty years later, after the entry into force of the Treaty of Maastricht in 1993, the European 
Commission intensified its efforts for the reintegration and reorientation of Europe‟s energy 
policy. One of the first times that this was openly and comprehensively addressed was through 
the launch of the European Commission‟s Green and White Papers on a European Energy 
Policy of 1995.3 The documents introduced a tripartite structure which consisted of ensuring (i) 
the competitiveness of the European economy; (ii) the security of its energy supplies; and (iii) 
the protection of the environment. These became the three mutually reinforcing angles from 
which European energy policy were to be approached at both European and international level.4  

Over time, the depletion of Europe‟s domestic resources has caused the EU to become 
increasingly dependent on external sources, Russia in particular.5 At EU level the supply of 
energy is reasonably well diversified, whereas – mainly for historical reasons – at Member State 
level the dependence on a single gas supplier (in this case, Russia) is sometimes as high as 
100%.6 It is unlikely that this picture will fundamentally change in the near term, as the EU 

                                                           

 The research leading to these results has received funding from the European Community's Seventh Framework 

Programme (FP7/2007-2013) under grant agreement n° 225722. 
1
 In 1973 the Arab members of the Organization of Petroleum Exporting Countries (OPEC) instigated an oil embargo 

and curbed their exports to the US and Western Europe as a response to support for Israel during the Yom Kippur 
War. The 1979 Iranian revolution caused a major disruption in Iranian oil production and exportation. After resumption 
of exports, production was irregular and at a lower volume, causing prices to rise. During the Iran-Iraq war that 
followed in 1980, Iranian production virtually grinded to a halt. 
2
 O. H. Maican, (2009), „Some Legal Aspects of Energy Security in the Relations Between EU and Russia‟, Romanian 

Journal of European Affairs 9(4), p. 39. 
3
 COM(94) 659 final of 11 January 1995, p. 4; COM(1995) 682 final of 13 December 1995, p. 2 

4
 Early examples of their reflection at international level include COM(95) 223 final of 31 May 1995 final on the future 

relationship with Russia, p. 12; the SYNERY Programme on international cooperation in the energy sector, see 
COM(95) 197 final of 6 September 1995, p. 2; COM(95) 206 final of 10 October 1995 on the need to formulate a 
strategy for relations with the independent States of Central Asia, pp. 2 and 8-9; and COM(1998) 181 final of 25 
March 1998 on Building a Comprehensive Partnership with China. Note that with China the EU frames energy 
relations more in terms of environmental concern and trade relations, rather than security, see inter alia, COM(1998) 
181 final, p. 21; and COM(2001) 265 final of 15 May 2001 on the implementation of the 1998 Communication, pp. 12-
13. 
5
 In 2008, the EU27 were in total for 54,8% dependent on external sources of energy supply. With respect to natural 

gas the 27 Member States collectively had to import 62.3% of their needs and for oil this share amounted to 84,3%. 
See Eurostat Energy Statistics. Available at http://epp.eurostat.ec.europa.eu/portal/page/portal/energy/data/ 
main_tables. Russian oil (33%) and gas (40%) take up a particularly high share in these imports. See 
http://www.energy.eu/#dependency. Accessed on 26 October 2010. 
6
 COM(2008) 781 final of 13 November 2008, p. 8.  

http://epp.eurostat.ec.europa.eu/portal/page/portal/energy/data/%20main_tables
http://epp.eurostat.ec.europa.eu/portal/page/portal/energy/data/%20main_tables
http://www.energy.eu/#dependency
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economy is expected to remain highly dependent on imports of conventional fuels and Russia 
will remain the Union‟s main energy partner far into the future.7 

Recent events have put the relationship between the EU and Russia under strain, causing the 
Union‟s energy dependence to be increasingly viewed in security terms. In January 2006, a 
dispute between Russia and Ukraine over terms and conditions of gas transit to Europe led to 
an interruption in supply and non-delivery of gas reports by European companies. One year 
later, in January 2007, a disagreement between Russia and Belarus over terms and conditions 
of oil transit caused disruptions in oil supply to Poland and Germany, sparking angry reactions 
from the EU.8 In January 2009, the EU experienced the worst cut in its energy supplies when a 
similar dispute between Russia and Ukraine led to a two-week interruption in the supply of 
natural gas during what was one of the coldest winters in decades.9 The recurrence of these 
disputes has prompted concerns on whether existing energy security arrangements and 
instruments are adequate.10  

Further complicating the relationship are the cumbersome negotiations over a successor to the 
1997 Partnership and Cooperation Agreement11 (see also infra, 1.1 and 2.2), as both the EU 
and Russia diverge quite strongly on what a new agreement should look like – energy being one 
of the key areas where agreement is as of yet forthcoming.12 Partly as a consequence of the 
above events and the lack of progress on a new agreement, relations between the EU and 
Russia are currently described as tense, based on conflicts and mistrust; energy being an area 
where this is prominently felt.13 However, the recent coming into force of the Lisbon Treaty 
prompted renewed hopes that the Union would be able to form a coherent, effective external 
energy policy vis-à-vis third countries (see also infra, 2.3).14 

                                                           
7
 European Commission. (2010). „Stock taking document Towards a new Energy Strategy for Europe 2011-2010‟, p. 

7. Available at: http://ec.europa.eu/energy/strategies/consultations/doc/2010_07_02/2010_07_02_energy_strategy. 
pdf. oth accessed on 27 October 2010. 
8
 See Euractiv, „Europe Caught in Middle of Russian-Belarus Oil Dispute, 9 Jan. 2007‟. Available at: 

http://www.euractiv.com/en/energy/europe-caught-middle-russia-belarus-oil-dispute/article-160725. A similar dispute 
occurred earlier in 2010. See Reuters, „Update 1-Russian oil flows to Belarus despite talks failure‟, 10 January 2010. 
Available at: http://www.reuters.com/article/idUSLDE60904O20100110. Both accessed on 27 October 2010. 
9
 The severity of the January 2009 gas interruption was of unseen proportions. For a detailed overview of the way in 

which the EU handled the crisis and how the Lisbon Treaty affects future crisis management, see S. de Jong, J. 
Wouters, and S. Sterkx, (2010), „The 2009 Russian-Ukrainian Gas Dispute: Lessons for European Energy Crisis 
Management after Lisbon‟, European Foreign Affairs Review 15(4), pp. 511-538.  
10

 See, inter alia, S. Haghighi, (2007), Energy Security: The External Legal Relations of the European Union with 
Major Oil and Gas Supplying Countries, (Oxford: Hart Publishing), p. 357; J. Perovic & R. Orttung, (2007), „Russia‟s 
Energy Policy: Should Europe Worry?, Russian Analytical Digest 18, p. 2; J. Stern, (2006), The Russian-Ukrainian 
Gas Crisis of January 2006, (Oxford: Oxford Institute for Energy Studies), p. 14; J. Grätz, (2009), „Energy Relations 
with Russia and Gas Market Liberalization‟, Internationale Politik und Gesellschaft 3, pp. 67–68; J. Perovic, (2008), 
„Russian Energy Power Abroad‟, Russian Analytical Digest 33, p. 2. 
11

 Agreement on Partnership and Cooperation Establishing a Partnership between the European Communities and 
Their Member States, of the One Part, and the Russian Federation, of the Other Part, OJ L 327/3 of 28 Nov. 1997. 
12

 T. Romanova, (2008), „The Russian Perspective on the Energy Dialogue‟, Journal of Contemporary European 
Studies 16(2), p. 223. 
13

 R. Leal-Arcas, (2009), „The EU and Russia as Energy Trading Partners: Friends or Foes?‟, European Foreign 
Affairs Review, 14(3), p. 348; J. Sherr, (2010), „The Russia-EU Energy Relationship: Getting It Right‟, The 
International Spectator, 45( 2), pp. 57–59. Contrary to the EU‟s „market‟ perspective, Russia takes a firm „statist‟ view 
with respect to its gas market characterized by strong vertical integration and control over its pipeline system. See J. 
M. Godzimirski, (2009), „The Northern Dimension of the Russian Gas Strategy‟, Russian Analytical Digest 58, p. 3; 
and K. Hóber, (2009), „Law and Policy in the Russian Oil and Gas Sector‟, Journal of Energy & Natural Resources 
Law 27(3), p. 426. 
14

 Interviews with officials from Permanent Representations of Bulgaria and Belgium to the EU, 19 and 22 April 2010. 
See also S. Fischer, (2009), „Energie- und Klimapolitik im Vertrag von Lissabon: Legitimationsverweiterung für 
wachsende Herausforderungen„, Integration 1, p. 57; U. Ericke and D. Hackländer, (2008), „Europäische 

http://www.reuters.com/article/idUSLDE60904O20100110
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The present working paper provides a thorough analysis of (i) the origins and evolution of the 
EU-Russia energy partnership, and (ii) assesses to what extent the Union is able to shape 
mutual cooperation such that it corresponds to its energy security needs. The paper does not 
aim to be exhaustive, but instead focuses on the issues which were most commonly identified 
as inhibitive of mutual relations. It consists of three sections. The first section analyses the 
origins of the relationship, providing detailed information about how EU-Russia cooperation 
evolved over time, both discursively and institutionally. Section two focuses on some of the key 
outstanding issues which emerged from section one and analyses their implications for EU 
security governance – set against the backdrop of defining international events and important 
Russian undertakings on energy security. The third and final section draws conclusions from 
this analysis and provides recommendations on the future direction of EU-Russian energy 
cooperation. 
 

1. ORIGINS AND EVOLUTION OF EU-RUSSIA ENERGY RELATIONS 

1.1. 1992- 1999: THE REFORM YEARS 

The years following the collapse of the Soviet Union were turbulent to say the least. Boris 
Yeltsin, who had just become Russia‟s first President, embarked on a program of „shock‟ 
economic reforms which left an unprecedented impact on the Russian economy still felt today. 
Along with economic reforms came the abolition of most price controls, causing hyperinflation 
that wiped out the savings of most ordinary Russians.15 It was around this time also that global 
oil prices – and with it the price of natural gas – had hit a low, hovering around US $16 a barrel, 
depriving the Russian state of badly needed foreign currency.16  

By the mid 1990s, the EU had become Russia‟s largest trading partner. The bulk of this trade 
was energy related, prompting the Union to see close energy cooperation between the Union, 
the Commonwealth of Independent States (CIS) and Russia of utmost importance.17 However, 
the low price of oil and gas meant that Russia – and with it most of the former Soviet Union – 
was largely unable to put forward the necessary investments to ensure the adequate future 
exploration and efficiency of gas and oil resources located within its territory.18 This feat, 
coupled with the chronically unstable investment climate within Russia at the time, prompted the 
EU to encourage the Kremlin to push for an implementation of the Energy Charter Treaty 
(ECT)19 (see also infra, 2.2).20 
 
The emergence of Russia as the prime successor to the Soviet Union‟s meant that Brussels 
needed an agreement with Moscow that would create a stable legal basis for (future) 
cooperation between the two. A proposal on a Partnership and Cooperation Agreement (PCA) 

                                                                                                                                                                                           
Energiepolitik auf der Grundlage der neuen Bestimmungen des Vertrags von Lissabon„, Zeitschrift für 
Europarechtliche Studien 11(4), p. 593 
15

 K. Van Den Heuvel, (2007), „Yeltsin‟s (Real) Legacy‟, the Nation May 2007, p. 5; P. Desai, (2005), „Russian 
Retrospectives on Reforms from Yeltsin to Putin‟, Journal of Economic Perspectives 19, p. 98. 
16

 US Energy Information Administration, „World Crude Oil Prices‟, 3 January 1992. Available at: 
http://www.eia.doe.gov/dnav/pet/pet_pri_wco_k_w.htm. Accessed on 10 November 2010. 
17

 COM(95) 223 final of 31 May 1995, p. 12. 
18

 COM(95) 197 final of 6 September 1995, p. 8. 
19

 The ECT is a legally binding multilateral agreement that has as its aim to strengthen the rule of law on energy 
issues, by creating a level playing field of rules to be observed by all participating governments, and so mitigate risks 
associated with energy-related investment and trade. 
20

 COM(95) 223 final, supra note 17, pp. 4, 12, 17, 22-23 

http://www.eia.doe.gov/dnav/pet/pet_pri_wco_k_w.htm
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was launched by the European Commission back in 1994, which framed energy cooperation 
within the principles of the market economy, the European Energy Charter (see also infra, 2.2), 
set against the backdrop of the progressive integration of the energy markets in Europe (see 
also infra, 2.1).21 

Meanwhile, economic reforms within Russia were picking up pace. Until the mid 1990s, one of 
the crucial elements of the reforms was a plan in which every Russian citizen received vouchers 
for purchasing shares in newly privatised firms.22 What this wave of privatisation did – next to 
permitting shareholding by outsiders, managers and employees23 – was give rise to the so-
called „Oligarchs‟ who managed to gain significant control over Russian industrial assets (often 
located in the extractive industries) through the buy-up of these vouchers and the subsequent 
„loans-for shares‟ auctions.24 
 
These auctions typically meant for a government appointed commercial banker to hold a bidding 
that would allocate a controlling stake of a large natural resource enterprise in exchange for a 
loan to the federal government, which the latter had no intention of repaying. The auctioneer 
then would commonly award the stake for himself at a bid which represented a mere fraction of 
the object‟s true value, by excluding all outside contenders.25 The scheme had been designed in 
order to consolidate the bankers‟ support for Yeltsin‟s re-election campaign in 1996.26 

In 1997, the PCA came into force for a period of ten years.27 Under Article 106, the agreement 
is automatically prolonged, unless either party to the agreement gives notice of termination. 
Both parties have agreed to leave it in place until a new agreement is signed, to avoid having no 
agreement at all (see also infra, 2.2).28 Given energy‟s vital importance, the PCA contains 
specific energy provisions, including the „improvement of the quality and security of energy 
supply‟.29 The agreement aims both at security of energy supply but also at assisting Russia in 
overcoming its shortages in the energy sector. This includes modernisation of the latter‟s energy 
infrastructure, promotion of energy saving and energy efficiency, and improvements in the 
management and regulation of the energy sector in line with market economy principles.30 The 

                                                           
21

 COM(94) 257 final of 15 June 1994, Art. 65 Proposal for a Council and Commission Decision on the conclusion of 
the Agreement on Partnership and Cooperation between the European Communities and their Member States of the 
one part, and Russia, of the other part. 
22

 P. Desai, (2005), supra note 15, pp. 88 and 97. 
23

 For a detailed overview of the voucher system, see M. Boycko, A. Shleifer and R. Vishny, (1995), Privatizing 
Russia, (Cambridge and London: MIT Press). 
24

 Many people ended up receiving very little for their vouchers, as information about the real value of factories put up 
for sale was incomplete and foreign and domestic middlemen bought up vouchers from cash deprived citizens. 
Ultimately, many Russians judged the loans-for-shares scheme as a corrupt maneuver to enrich the few. See P. 
Desai, (2005), supra note 15, pp. 96-97. 
25

 S. Guriev and A. Rachinsky, (2005), „The Role of Oligarchs in Russian Capitalism‟, Journal of Economic 
Perspectives 19, p. 138. 
26

 C. Freeland, (2000), Sale of the Century: Russia’s Wild Ride from Communism to Capitalism, (New York: Crown 
Business); K. Van Den Heuvel, (2007), supra note 15; P. Desai, (2005), supra note 15, p. 97. 
27

 Agreement on Partnership and Cooperation Establishing a Partnership between the European Communities and 
Their Member States, of the One Part, and the Russian Federation, of the Other Part, OJ L 327/3 of 28 Nov. 1997. 
28

 See K. Barysch, (2006), „Report from the 4th Friedrich-Ebert Stiftung and Foundation for Unity for Russia 
Roundtable‟, p. 2. Available at: http://www.cer.org.uk/pdf/partnership_with_russia_barysch_dec06.pdf. Accessed on 9 
November 2010. 
29

 Art. 65 EU-Russia PCA, supra note 27. It is expected that the energy chapter will be one of the most important 
ones in the new PCA, should an agreement be reached. Interviews with officials from Permanent Representation of 
Poland to the EU, 13 May 2010; and official from European Commission Directorate-General (DG) Energy, 8 October 
2010; Brussels European Council, 8-9 March 2007, Presidency Conclusions, ANNEX I: European Council Action 
Plan (2007-2009) – Energy Policy for Europe (EPE), point 4, first indent, p. 19. 
30

 Ibid. See also S. Haghighi, (2007), supra note 10, pp. 343–344; and R. Leal-Arcas, (2009), supra note 13, p. 352. 

http://www.cer.org.uk/pdf/partnership_with_russia_barysch_dec06.pdf
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PCA does not make any reference to the diversification of energy supplies, which at the time 
seemed to implicitly confirm the role of Russia as the prime energy supplier for the EU.31 That 
same year, the Union concluded the ECT32 and it entered into force in April 1998.33 
 
Following Yeltsin‟s re-election, ongoing reforms by the International Monetary Fund (IMF) 
brought down inflation, yet caused the Russian Rouble to rise strongly and undermine the 
country‟s competitive position on international markets. The overvalued currency, coupled with 
the extreme interest rates at the time, inspired Russian governmental and commercial banks to 
embark on a speculative borrowing spree, which culminated in the collapse of the Rouble and 
the Yeltsin government‟s default over its debts in August of 1998.34 By this time, the global oil 
price had plummeted to even below its 1992 level, to around US$11 a barrel.35 

One year later, on 31 December 1999, Boris Yeltsin announced his resignation as President of 
Russia. In January 2000, then Prime Minister Vladimir Putin took over as acting President, with 
elections due in March of that year.36 On 7 May 2000, Vladimir Putin was inaugurated as 
Russia‟s new President.37 

1.2. 2000-2003: THE ESTABLISHMENT OF AN ENERGY PARTNERSHIP 

The European Council adopted its Common Strategy on Russia back in 1999, which centred on 
the consolidation of democracy and the rule of law, Russia‟s integration into the European 
economic and social area, increased cooperation on security and common challenges, including 
energy and the environment.38 With respect to energy, the Strategy holds that the EU and 
Russia share an interest in developing their policies in such a way as to improve the exploitation 
and management of resources and security of supplies, both in Russia and in Europe.39 Shortly 
after its adoption however, a second war broke out in Chechnya. Following bombardments of 
Chechen cities, the EU had to react in light of the Strategy‟s human right‟s objectives.40 The 
January 2000 General Affairs Council discussed possible sanctions, however, EU Member 
States – whilst disapproving Russian action – were not too keen to adopt harsh measures. 
Instead, they rather carried on business in their bilateral ties, particularly in the domain of 
energy (see also infra, 2.3).41 

Since 2000, after almost a decade of economic decline, Russia experienced a marked 
economic recovery. Alongside this growth came a strengthened role of the State – bolstered by 

                                                           
31

 O.H. Maican, (2009), supra note 2, p.31. 
32

 Council and Commission Decision 98/181/EC, ECSC, Euratom of 23 September 1997 on the conclusion, by the 
European Communities, of the Energy Charter Treaty and the Energy Charter Protocol on energy efficiency and 
related environmental aspects, OJ L 69 of 9 March 1998. 
33

 For The Energy Charter Treaty and Related Documents, see: 
http://www.encharter.org/fileadmin/user_upload/document/EN.pdf. Accessed on 29 June 2010. 
34

 K. Van Den Heuvel, (2007), supra note 15; P. Desai, (2005), supra note 15, p. 100. 
35

 US Energy Information Administration, supra note 16, 7 August 1998.  
36

 BBC News on this day: 31 December 1999. „Putin takes over as Yeltsin resigns‟. Available at: 
http://news.bbc.co.uk/onthisday/hi/dates/stories/december/31/newsid_4102000/4102107.stm. Accessed on 10 
November 2010. 
37

 BBC News World Monitoring Media Reports: Putin‟s inauguration speech, 7 May 2000. Available at: 
http://news.bbc.co.uk/2/hi/world/monitoring/media_reports/739432.stm. Accessed on 11 November 2010. 
38

 Cologne European Council, Presidency Conclusions, 3-4 June 1999, Annex II, Common Strategy of the European 
Union on Russia of 4 June 1999, points 1-4.  
39

 Ibid., point 1, second para.  
40

 Ibid., Common Strategy of the European Union on Russia of 4 June 1999, point 1. 
41

 S. Haghighi, (2007), supra note 10, pp. 353-354. 

http://www.encharter.org/fileadmin/user_upload/document/EN.pdf
http://news.bbc.co.uk/onthisday/hi/dates/stories/december/31/newsid_4102000/4102107.stm
http://news.bbc.co.uk/2/hi/world/monitoring/media_reports/739432.stm
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the high energy prices since 1999.42 The primary purpose for re-establishing the dominance of 
the State had been internal, to overcome the chaos of the „shadow structures‟ perpetuated by 
the Oligarchs under Yeltsin. The need for modernisation might be universally acknowledged 
within Russia; the priority however remains control.43 
 
The EU viewed a long-term partnership with Russia as an important step to the benefit of supply 
security on the one hand, and a source of foreign exchange required for the modernisation of 
the Russian economy on the other (see infra, this section on the establishment of the EU-
Russia Energy Dialogue).44 However, the rise in oil and gas prices was in the eyes of the 
European Commission threatening to undermine the recovery of the European economy, which 
was consuming increasing amounts of energy.45 Geopolitically, this translated into a 40% 
dependence on Russian natural gas, in spite of Europe having adopted a policy of geopolitical 
diversification.46 This dependence also showed the need to restructure and improve the 
competitiveness of Russian industry, as well as for tackling access restrictions to Russia‟s 
market (see also infra, 2.1).47 Although wary of such reliance on external suppliers, the 
Commission was keen to point out that the Soviet Union and subsequently Russia had up to 
then always fulfilled its supply obligations under the long-term contracts with the EU.48  
 
Indeed, the real risk factor for Europe in terms of gas trade seems more to do with the regional 
nature of gas markets and their need for fixed (pipeline) infrastructure. The transit of natural gas 
to the EU often crosses several country borders before reaching its final destination. This transit 
is subject to the rules and conditions as laid down in specific transit contracts negotiated 
between the supplier State and the transit country in question. The EU has no influence over the 
negotiations concerning these transit contracts (see infra, 1.3 and 1.4 on the recent supply 
interruptions).49 By promoting Russian ratification of the ECT and continuing the negotiations on 
a Multilateral Transit Framework, the EU was hoping to enhance cooperation between Russia 
and its neighbours over access to the Russian pipeline system (see infra, 2.2).50 

Arguably, the most significant achievement in EU-Russia energy relations during the first half of 
the 2000s was the establishment of a regular dialogue on energy.51 The EU-Russia Energy 
Dialogue (EU-RU ED or „Dialogue‟) comprises the EU-Russia Permanent Partnership Council 

                                                           
42

 Country Strategy Paper 2002-2006 Russian Federation, p. 1. Available at: http://www.eeas.europa.eu/russia/ 
docs/02-06_en.pdf. Accessed on 14 November 2010. 
43

 J. Sherr, (2010), supra note 13, pp. 57 and 61; T. Romanova, (2008), supra note 12, p. 225. 
44

 COM(2000) 769 final of 29 November 2000, pp. 40 and 41; Country Strategy Paper, supra note 42, pp. 4 and 15; 
and R. Leal-Arcas, (2009), supra note 13, p. 353. 
45

 COM(2000) 769 final., supra note 44, p. 2. The European Commission speaks of a dramatic rise in oil prices. Late 
November 2000, oil prices were hovering around US $30 a barrel. See US Energy Information Administration, supra 
note 16, 24 November 2000 
46

 COM(2000) 769 final, supra note 44, pp. 2 and 23. 
47

 Country Strategy Paper, supra note 42, pp. 4 and 12. 
48

 EU-Russia Energy Dialogue, Synthesis Report, Brussels/Moscow, September 2001, p. 2; COM(2000) 769 final, 
supra note 44, pp. 23 and 40. Here the Commission also points out that vast amounts of natural gas have been 
discovered in regions where both production and transport costs are now at economically viable levels, in particular, 
Western Siberia and the Caspian region (see also infra, 2.1 and 2.3). 
49

 Ibid., p. 24. See also, A. Goldthau, (2010), „Energy Diplomacy in Trade and Investment of Oil and Gas‟ in A. 
Goldthau and J. M. Witte (eds.), Global Energy Governance: The New Rules of the Game, (Washington D.C.: 

Brookings Institution Press), p. 40; S. Haghighi, (2007), supra note 10, p. 14; and COM(2004) 777 final of 13 
November 2004, p.10. 
50

 Common Strategy of the European Union on Russia, supra note 38, part II, point 4a, third para. 
51

 Joint Declaration, EU-Russia Summit, Paris, 30 October 2000. Available at: http://www.consilium.europa.eu/ 
uedocs/cms_data/docs/pressdata/en/er/ACF262F.html. Accessed on 11 November 2010. 
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(PPC)52, regular contacts at Commission level53, as well as frequent interaction between officials 
at working level. The Dialogue‟s daily workings are served by three main working groups 
dedicated to energy strategies, forecasts and scenarios; market developments; and energy 
efficiency.54 Some of the initial topics in the dialogue focused on the improvement of the legal 
basis for energy production and transport in Russia, particularly production sharing agreements 
(PSAs); the physical security of transport networks; the legal security for long term supplies and 
the important role played by long-term contracts in this regard, and the recognition of certain 
transport infrastructures being of “common interest”.55 

The May 2001 EU-Russia summit saw the decision to develop, within the framework of the 
PCA, the concept of a common European economic space between the two parties56 - situated 
within the broader context of completing the EU internal market and the establishment of a real 
energy partnership (see also infra, this paragraph).57 By this time, it became clear that the Union 
started to get worried over the continued delays in Russian ratification of the ECT. According to 
the Brussels, few problems remained in the way of Treaty ratification and completion of the 
Transit Protocol – a thought not underlined by Moscow (see also infra, 2.2).58 

Modest progress in the framework of the Dialogue was noted by 2002, including an agreement 
with Gazprom to construct an EU-Russia gas certification centre for testing and adopting 
modern, efficient, gas technologies and the inauguration of the EU-Russia Energy Technology 
Centre in Moscow.59 Some issues were raised though by both parties. The Commission for its 
part sought to ban the use of so-called „destination clauses‟60 used by Gazprom in its trade with 
its EU partners. This practice helps to maintain price differentials across different national 
markets and for this reason such clauses were criticised by the Commission as constituting 
market partitioning devices – running counter to the idea of an EU common market.61 After a 
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60
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protracted discussion, it was decided to preserve long-term contracts, but the destination clause 
was abolished and the average duration of contracts shortened (see also infra, 2.1).62 

Conversely, Russia raised the issue of the alleged existence of possible EU or Member State 
import limits of up to 30% of consumption on energy resources coming from Russia.63 
Following, these allegations, several meetings were organised by the Commission involving EU 
and Russian experts, leading to the conclusion that no such requirement on quantitative limits 
for importing different kinds of fossil fuels from Russia existed within the EU.64 Russia did ask 
for an indication that the Union‟s policy of opening up its electricity and natural gas markets to 
competition is not being conceived in a way that would limit the presence of Russian supplies 
within the European market (see also infra, 2.1).65 

The 2002-2003 National Indicative Programme for Russia placed a priority on private sector 
development and the de-monopolisation of the so-called „natural monopolies‟ (e.g. Gazprom), 
with the aim of allowing the entry of new market participants and to create opportunities for 
foreign investment.66 A total of €42 million was allocated to achieve the above aim67, which – 
given the windfall profits of Gazprom in the early 2000s – could not be considered a serious 
incentive for the Russian government to truly de-monopolise its energy giant. Interestingly, the 
Programme also admits that the results in the energy sector under the Technical Aid to the 
Commonwealth of Independent States (TACIS) Programme have been insufficient so far – in 
spite of €639million in assistance since 1991.68 

During the 2003 EU-Russia Summit held in conjunction with the 300th anniversary of St.- 
Petersburg, the EU and Russia signed agreements to create four „common spaces‟: a common 
economic space; a common space of freedom, security and justice; a space of cooperation in 
the field of external security; as well as a space of research and education, including cultural 
aspects.69  

The Common Economic Space – deemed by far the most important one – was, inter alia, aimed 
at the elimination of obstacles in economic activity and the creation of opportunities with regard 
to the cross-border trade in goods, services and capital.70 The removal of trade barriers fits into 

                                                           
62
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the EU‟s emphasis on secure and stable supplies. But, next to the trade in fossil fuel products, 
the Union – as a net energy importer – also focuses on renewable energy, energy efficiency and 
energy demand management. Russia – as a major exporter – has a different view, focused 
more substantially on enhancing energy supplies.71 Russia‟s view on energy security can be 
traced back to its Energy Strategy, which defines it as the „state of protection of the country, its 
citizens, society, state, economy from the threats to the secure fuel and energy supply‟ [and the] 
„full and secure provision of energy resources to the population and the economy on affordable 
prices that at the same time stimulate energy saving, the minimisation of risks and the 
elimination of threats to the energy supplies of the country‟.72  

Externally, Russia applies a policy whereby it aims to „lock in‟ demand with energy importers, 
and consolidates oil and gas supplies by signing long-term contracts with Russian and Central 
Asian State-owned or State-controlled energy producers and pipeline monopolists owned by 
Moscow. It strives to control supply by buying up major energy infrastructure companies, such 
as pipelines, refineries, electric grids and ports.73 Furthermore, Russia prefers to deal with EU 
Member States separately, rather than as a group which allows for price-discrimination among 
its customers, and maximizes the revenue close to the country‟s paying potential (see also infra, 
2.3).74  

This state-centric model was most dramatically illustrated by the „Yukos‟ affair in 2003. At the 
time, Yukos represented the country‟s largest oil firm. In what many believe to be a politically 
motivated raid against its owner, Mikhail Khodorkovsky (an outspoken critic of the Kremlin), the 
firm was accused of alleged tax fraud and subsequently auctioned off, dismantled and largely 
bought by Rosneft in 2004 (see also infra, 2.1 and 2.2).75 

Taking the above into account, coupled with the high oil and gas prices at the time, there 
seemed few incentives for Russia to give in to European demands as the EU could offer little 
more than energy efficiency improvements and technical assistance as meaningful rewards in 
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exchange for access to the Russian energy sector. Although, the impact of the financial crisis 
and the January 2009 gas interruption potentially changed this situation (see, infra, 1.4).76  

1.3. 2004-2008: A DETERIORATION OF ENERGY RELATIONS 

Although the 2004 enlargement round had increased the economic interdependence of both 
Russia and the EU77, divergent views on energy security caused relations to come under strain 
and prompted the Union to take up a hardened stance. The EU claimed it should be ready to 
discuss all matters and should not hesitate to defend its interests vigorously, which implied the 
discussing of Russian practices that were perceived to run counter to universal and European 
values, such as democracy, human rights in Chechnya, media freedom and environmental 
issues.78  

Institutionally, divergence on a new PCA had emerged as one of the most pronounced issues 
(see also infra, 2.2).79 Also, the momentum for societal and market reforms witnessed towards 
the end of the 1990s had somewhat slowed down, as political energies were redirected towards 
elections. Implementation and enforcement of legislation remained an issue, and corruption was 
still a significant barrier. Consequently much remained to be done to reform the „natural 
monopolies‟ as ongoing reforms were left unaccompanied by sufficient economic diversification 
away from traditional rents from energy and basic manufactures.80  

Moreover, the EU and Russia seemed to speak different languages when presenting their views 
about the concept of the Energy Dialogue. Whereas Moscow presented a political vision which 
did not translate into specific legal norms of action to follow, the EU did the exact opposite.81 In 
short, despite ambitious political declarations concerning the Common Spaces and the 
establishment of the EU-Russia Energy Dialogue (see supra, 1.2), there had been insufficient 
overall progress on substance.82  

When the Russian State Duma ratified the Kyoto Protocol in October 2004, it was thought the 
act would potentially provide a fresh impetus to EU-Russia energy relations.83 However, soon 
thereafter political turmoil ensued in Ukraine; Europe‟s most critical transit State. Following the 
2004 Presidential elections, allegations of massive fraud and corruption on part of winning 
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candidate Viktor Yanukovych resulted in a two month street protest against the election 
outcome. The protest – which later became known as the „Orange Revolution‟– eventually 
caused the annulment of the election results in December 2004. The new elections brought 
victory to Viktor Yushenko, who‟s Presidency would seek closer ties with the Union, rather than 
Russia.84 The revolution unfortunately also meant that Ukraine found itself squarely in between 
Russia and the EU. This translated into a worsening of the negotiating environment between 
Moscow and Kiev on terms and conditions for gas transit.85 

In 2005, the new Ukrainian government embarked on a series of political and economic reforms, 
including in the country‟s energy sector.86 Moscow, seemingly unhappy with the closer ties 
between Kiev and the West, moved towards the charging of „European prices‟ for gas delivered 
to Ukraine by January 2006.87 Kiev was prepared to pay market prices for gas; however it 
insisted that these were phased over a period of time to allow for a gradual adjustment.88 The 
two sides eventually did not manage to reach agreement on the terms and conditions of a new 
transit contract, causing Gazprom to cut gas supplies to Ukraine on 1 January 2006.89 

In spite of Russian claims that the gas cut would not impact the EU, the impact was immediate 
with falling pressures and non-delivery of gas reported by European companies on 1 January 
2006.90 The European Commission hastily called a meeting with Member States to discuss 
possible measures.91 Eventually, a solution to the dispute was found on 4 January 2006.92 The 
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damage to both countries‟ reputation however was significant, causing Europe to rethink its 
existing energy security arrangements.93 

The uncertainty concerning transit negotiations and a perceived incoherence on part of the 
Union in dealing with third States, led to a heightened focus on what Europe itself could do to 
secure its energy supplies through its internal market and the external projection thereof. The 
March 2006 European Commission Green Paper asserted that a „pan-European energy 
community‟ would prove the best guarantor of energy security. This translated into installing 
reinforced market-based provisions on energy in the EU‟s existing and future agreements with 
third countries, which would enhance the conditions for European companies seeking access to 
global resources.94 In this view, a well functioning market is the best guarantor of safe and 
affordable energy supplies. Hence, energy security is achieved through the extension of the 
Union‟s own energy market to its neighbours within a common regulatory area with shared 
trade, transit and environmental rules.95 The market became the „precursor‟, i.e. the EU‟s 
„homework‟ required before an energy-guided foreign policy approach could be effective (see 
also, infra 2.1 and 2.3).96 

The March 2006 European Council acted on the above, calling for the definition of an „energy 
policy for Europe‟, on account of security risks affecting producing and transit countries.97 In 
light of security of supply, the Commission, Member States and the European Council all 
emphasised that in its external policy, Europe should speak with a single voice and it should 
intensify diversification efforts with respect to external and indigenous sources, suppliers and 
transport routes.98 Poland even went as far as to propose a European Energy Security Treaty 
open to EU and NATO Member Countries, with the aim of establishing mutual energy security 
guarantees99 (see also, infra 2.3 and 2.4).100 The 2006 G8 Summit that followed shortly 
thereafter, joined the debate through its release of a comprehensive statement on energy 
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security which made reference to the so-called „Global Energy Security Principles‟101 – 
securitisation of energy relations had reached its apparent climax. 

By October 2006, it became clear to Russia that the Commission attempted to smuggle part of 
the ECT provisions into a new PCA mandate.102 Following this, relations deteriorated further in 
November of that year when Poland vetoed the opening of negotiations for a new EU-Russia 
agreement in response for a Russian ban on Polish meat imports.103 The Polish stance caused 
divergence within the Union on how to face Russia (see infra, 2.3). Remarkably, the seventh 
progress report of the EU-Russia Energy Dialogue released around the same time said nothing 
about the increase in tensions.104  

2007 got off to a rough start when Russia interrupted oil supplies to Belarus due to a dispute 
over transit tariffs, affecting the supplies of several EU Member States.105 Following the dispute, 
Putin claimed Russia would reduce dependency on unreliable transit States by forging direct 
pipeline deals with EU Member States (see also infra, 2.3).106  

Later that year, the Commission published its 2007 Strategic Energy Review. The Review 
continued to assert that EU-Russia energy relations should be seen through the prism of market 
principles, based on those of the ECT and its Draft Transit Protocol (DTP).107 Relations between 
the two powers were still very much at unease however at this point. And, to make matters 
worse, Lithuania joined Poland with a second veto against talks for a new EU-Russia agreement 
after Russia instigated another interruption, this time of oil supplies through the Druzhba 
pipeline – ostensibly for technical reasons. However, prior to the incident the refinery had been 
sold to a Polish firm, rather than a Russian rival bid.108 The May 2007 Summit in Samara which 
followed, took place after a series of high profile cases involving European energy companies 
and was largely marred by public disagreements on a whole range of issues, including energy, 
Kosovo, market access, and human rights. The Summit finally ended without a formal 
declaration (see also infra, 2.1 and 2.2).109  
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Dedicated to complete the internal market and speed up its liberalisation, the Commission put 
forward a package of proposals to reform the internal gas market in September 2007.110 
Internally, the proposals met with serious resistance by several Member States.111 By this time, 
access to the European market was firmly seen as a conditional, political tool. The principle of 
reciprocity was formally included in the package of proposals, including a clause that threatened 
restrictions on third-country access to the European market where EU investment was seen to 
be impeded elsewhere. The clause quickly became known as the „Gazprom clause‟112, 
something by which Russia was obviously not amused (see infra, 2.1).113 Despite ongoing 
difficulties, the October 2007 Summit did see continued commitment to address investment 
barriers and both Parties agreed on the creation of an Early Warning Mechanism in the case of 
energy interruptions (see infra, 1.4).114 

1.4. 2008-2010: ENERGY FOREIGN POLICY 

New Year‟s energy interruptions seemed to become a tradition, as 2008 saw a replay of 2006. 
In February 2008, a new conflict between Russia and Ukraine broke out over outstanding debt 
causing gas flows to be reduced.115 After a brief three-day crisis, supplies were reinstated. 
Despite reassurances from Moscow that European supplies would not be affected, the crisis did 
little good to the reputation of neither Gazprom, nor Naftogaz.116 There were increasing signs 
that EU Member States were getting anxious about Russia‟s reliability as an energy partner – 
sparking fears in Brussels that individual actions could undermine its external energy policy (see 
also infra, 2.3).117 

By March 2008, the EU discussed the reopening of the PCA negotiations, in response to the 
change of Presidency within Russia118 Poland dropped its veto when Russia lifted the meat ban, 
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yet Lithuania upheld its veto until stronger language would be adopted in the new mandate 
given what they saw as Russia's slide towards autocracy at home and aggression abroad.119 
Eventually by May 2008, the Council agreed on a new negotiating mandate. Negotiations were 
subsequently launched at the EU-Russia Summit of late June 2008.120 Furthermore, both 
parties agreed that an energy section would be part of the new agreement, based on the 2006 
G8 Summit principles, as well as the issues of demand, supply, transportation and transit 
reliability, energy efficiency, the Early Warning Mechanism and nuclear power.121 

Just as relations began to improve, a war broke out between Russia and Georgia over the 
breakaway region of South Ossetia, bringing post-Cold War EU-Russia relations to an all time 
low.122 Europe was left divided123 on how strongly to react to the Russian military actions and 
ultimately only insisted on a withdrawal of Russian troops from South Ossetia (see also infra, 
2.3).124 The EU did launch a formal inquiry into the origins of the conflict125 which concluded that 
although Georgia may have started the war, Russia‟s response went far beyond the reasonable 
limits of defence.126 The hostilities were not without consequences in terms of energy supply, as 
by the end of the conflict, both the Baku-Tbilisi-Ceyhan and the Baku-Supsa pipelines running 
across Georgia‟s territory had been shut down.127 

The conflict in Georgia pushed the EU into pressing harder for additional infrastructure 
interconnections, oil and gas reserve stocks, adequate crisis response mechanisms, and 
diversification of both energy sources and routes in its Second Strategic Energy Review.128 On 
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external relations, the EU started negotiations on Ukraine‟s admission to the Energy Community 
Treaty (ENCOM), back in November 2008.129 ENCOM, of which the EU is a member130, is a 
regional Treaty building an integrated market in Southeast Europe adjacent to the Union. It 
represents a form of EU „external governance‟, by extending the Union‟s acquis on the internal 
market, security of supply legislation for electricity and gas, environment and renewables.131 

However, with the ink of the Review barely dry, there were increasing signs that Russia and 
Ukraine would face a new crisis.132 Russia finally cut off the gas on 1 January 2009.133 What 
followed was a two week crisis, in what was one of the coldest winters in decades.134 The crisis 
caused stark reactions from the EU, who claimed: 

“Gas coming from Russia is not secure. Gas coming through Ukraine is not secure. This 

is an objective fact”;135[ …] “Given the importance attached to solidarity within the EU, 

this is a problem for the EU as such. It is unacceptable for the EU to see its citizens and 

enterprises suffering from gas shortages due to the non respect by both partner 

countries of their contractual obligations [and it] calls on both parties to accept 

independent monitoring of the actual flows of gas through the pipelines.”136  

Following the resolution of the crisis, Commission President Barroso issued a Statement in 
which he called for the rapid development of infrastructure, diversification of energy sources and 
supply routes, and a revision of the 2004 Gas Directive.137 A proposal to the latter‟s effect was 
put forward on 16 July 2009.138 
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The remainder of 2009 dealt largely with the crisis‟ aftermath and the EU pressed hard to make 
diversification a reality in the (near future).139 In March 2009, the EU signed a deal with Ukraine 
paving the way for $3.4 billion of investment in its gas infrastructure. As a follow-up, in August 
2009 the EU and international lending institutions agreed with Ukraine a loan worth $ 1.7 billion 
in return for reforms of its gas sector.140 2009 saw also many developments with regard to the 
Nabucco project – a planned gas pipeline connecting the Caspian region, the Middle East and 
Egypt via Turkey, Bulgaria, Romania, and Hungary with Austria and further on with the Central 
and Western European gas markets, bypassing both Russia and Ukraine. The project enjoys 
EU support, stemming from its desire to diversify both in terms of suppliers and transit routes. In 
July 2009, the Nabucco Intergovernmental Agreement was signed by the four EU transit 
countries and Turkey, paving the way for its further development and construction (see also 
infra, 2.1 and 2.3).141  

To allow for better crisis management capabilities and a more rapid response, the EU and 
Russia reached agreement on strengthening the Early Warning Mechanism in November 
2009.142 Towards the end of the year however, tensions between Ukraine and Russia rose once 
more, prompting fears of another crisis.143 A new crisis was eventually averted by late 
November 2009, when Russian Prime Minister Putin and his Ukrainian counterpart agreed on a 
modification of the transit terms with Ukraine.144 The agreements nevertheless did not prevent 
tensions from flaring up with Belarus. Luckily for Europe, this time damage was modest.145 

Elections held in Ukraine in February 2010 saw the era of the Orange Revolution come to and 
end and a return to the scene of former „villain‟ – and pro Russian candidate – Viktor 
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Yanukovych. Energy had been a central theme throughout the election campaigns146, and given 
Yanukovych‟s strong pro-Russian orientation, Ukraine again found itself at a crossroads – in 
between Brussels and Moscow.147 It did not take Kiev long to reassert its ties with Moscow, 
reaching a long awaited agreement over the extension of the lease for Russia‟s Black Sea fleet 
in exchange for cheaper gas.148 

The following months witnessed a range of new initiatives. Former Commission President 
Jacques Delors – together with European Parliament (EP) President Jerzy Buzek – released a 
widely published call for a „European Energy Community‟ in May 2010 (see infra, 2.4).149 The 
EU-Russia Summit sought to bring new life to the reform of Russia‟s energy sector and market 
and launched the EU-Russia „Partnership for Modernisation‟.150 The Partnership aims to bring 
about a reform of the Russian economy and society, whereby expanding investment 
opportunities and the promotion of a sustainable and energy efficient low-carbon economy are 
some of its key priorities.151  

Unfortunately, almost immediately after this successful Summit another dispute with Belarus 
erupted.152 The dispute caused a cut in supplies to EU Member State Lithuania, prompting the 
Commission to voice its strong concerns over the events – who called it an affront to the whole 
Union.153 Negotiations on the new Gas Regulation subsequently intensified and it was approved 
by Parliament by mid September (see also infra, 2.3).154 
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In late 2010, the Commission published its long awaited energy strategy towards 2020.155 The 
€1 trillion Strategy proposes to pursue an external EU energy policy and was accompanied by a 
€200 billion plan laying out the EU‟s infrastructure priorities for the next decade.156 The plan 
identified four priority corridors in the electricity sector and three in the gas sector – none of 
which involve Russia.157 

2011 seemed to start without any signs of disturbance. However, on 1 January Gazprom 
stopped deliveries of crude oil to Belarus following a pricing dispute.158 The row caused Belarus 
to halt diesel supplies to Europe and forge a two-year deal with Ukraine on transit through the 
Odessa-Brody pipeline, allowing Minsk to import alternative supplies of crude.159 European 
distillates diesel prices subsequently rose to a 28-month high.160 Some say the dispute arose 
because Belarus declined to sell some of its assets to Russia in exchange for cheap energy 
supplies. This view is contended in Moscow, as it claims it does not use energy as a leverage 
tool, but rather simply phases out energy subsidies to its neighbours.161 

1.5. THE CURRENT STATUS OF EU-RUSSIA RELATIONS 

The above overview demonstrated an EU-Russia relationship which has considerably evolved 
since the end of the Cold War. Writing today, relations can be described as tense, distrustful 
and antagonistic, causing it to be difficult to move beyond a lowest-common-denominator 
solution for key issues. How different were relations some twenty years ago, when the end of 
the Cold War prompted almost a decade of incremental rapprochement between Brussels and 
Moscow.  

However, this convergence came to a halt in the late 1990s and subsequently worsened 
throughout the first five years of this century. It was during these years that a resurgent Russia, 
bolstered by high international energy prices, became increasingly assertive in its bilateral 
relations and with respect to its position on the international political stage. This trend has 
caused EU-Russia relations to end up in a downward spiral, culminating in a series of high 
profile energy disputes over the last five years which continue all the way up to the present day. 

The longitudinal analysis in section one identified several key outstanding issues, which we 
claim lay at the basis of current tensions in the EU-Russia energy relationship. The next section 
investigates these issues in greater detail with a focus on their implications for EU energy 
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security governance, against the backdrop of defining international events and relevant Russian 
and EU Member State undertakings on energy security. 

2. KEY ISSUES IN EU-RUSSIA COOPERATION 

 
EU-Russia energy relations can be said to constitute somewhat of a paradox. Although, strongly 
intertwined and geographically conveniently situated, the energy partnership has not always 
been predicated on the basis of mutual trust and constructive engagement.162 A number of 
issues remain which – for the moment – hamper either EU-Russia rapprochement, or 
undermine the EU‟s own ability to engage Russia as effective as possible.  
 
The first of these issues concerns reciprocity in energy market access. This topic is continuously 
highlighted by both Russia and the EU, yet has come to mean different things on either side of 
the partnership. In general, a true partnership is predicated on mutual trust and equal rights and 
participation. With regard to energy, this should manifest itself in equal access to each other‟s 
energy market. The question remains why this is not the case today (infra, 2.1). 
 
Second, relations between the EU and Russia are based on a – by now over thirteen years old 
– Partnership and Cooperation Agreement. This document is outdated and represents an 
incomplete reflection of the status quo between Brussels and Moscow. This lack of clarity is 
exacerbated at international level by Moscow‟s recent withdrawal from the Energy Charter 
Treaty. Given the importance attached to Russia‟s participation, the Charter‟s role in 
international energy security governance has been called into question and a proposal for an 
alternative Treaty has emerged (infra, 2.2). 
 
Third, coherence in external relations is a topic which is frequently referred to throughout EU 
documents and statements, not limited to the topic of energy alone. However, more often than 
not, the EU and its Member States do not form a coherent whole with respect to their energy 
initiatives and actions vis-à-vis Russia. This lack of unity is seen as one of the prime reasons for 
the Union‟s inability to position itself strongly in its dialogues with major hydrocarbon producers, 
such as Russia (infra, 2.3). 
 
Finally, precisely the issue of coherence has led some to believe that the EU is in need of a 
specific Energy Treaty to guide its external policy. Such a Treaty would provide the Union with a 
stronger basis and ability to „close its ranks‟, thereby safeguarding coherence. In that respect, 
paragraph 2.4 discusses the role of the Treaty of Lisbon and another recent „Energy Treaty‟ 
proposal. 

2.1. RECIPROCITY 

As stated in 1.5 supra, the principle of reciprocity is understood very differently in both Brussels 
and Moscow. For the EU, reciprocity means that if a country decides to open its market to 
outsiders, it should subsequently gain access to those States‟ markets in return. Similarly, the 
reciprocity principle allows for the protection of markets against others who have not liberalised 
their energy sectors in equal measure. The Union thus sees reciprocity as a qualitative 
exchange, as a sort of „values-by-values‟ type of deal. From a Russian perspective however, 
reciprocity is related to the status of the long-term supply regime that exists in international gas 
trade. It deals more with quantitative exchanges, such as „volumes-by-volumes‟, or asset 
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swaps. At the same time, investment reciprocity stems from any political accord between the 
actors involved.163 
 
The differences in understanding over reciprocity have resulted in a series of misunderstandings 
and difficulties, both between Russia and the EU, as well as intra-EU; between EU Member 
States and the European Commission themselves. This paragraph analyses the issue of 
reciprocity based on a number of key energy market reforms within the EU and Russia, 
illustrated by actual cases where appropriate. 
 
The issue concerning reciprocity as it stands today finds its origins in early 2006. It was back 
then when rumours emerged that Gazprom was interested in taking over UK gas supplier 
Centrica. Allegedly, the move worried the British government to the extent that it contemplated a 
change in its merger rules in order to prevent the takeover from happening. Gazprom reacted by 
warning the EU that attempts at politicising gas supply could result in a redirection of gas 
supplies to other world markets.164 
 
The high profile row over Centrica incensed the Russians and seemed to have inspired then 
President Vladimir Putin when he delivered his speech at the 2007 Munich Security Conference, 
who claimed examples of Russian companies who participate extensively in key economic 
sectors in western countries simply did not exist.165 Within the EU, what followed were a series 
of far-reaching reforms of the internal energy market, with the aim of creating a fully liberalised 
market.166 At the time, the opinion within the EU was strongly that in order for the Union to be an 
effective external actor, it would first have to complete its internal market.167 The proposals, 
which included strong rules on the separation of networks from activities of production and 
supply (unbundling) and a reciprocity clause – popularly dubbed the „Gazprom clause‟ – raised 
eyebrows in Moscow168, but also within the EU.169 
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After vehement opposition in several EU Member States to full ownership unbundling170, an 
alternative proposal was put forward which would see the transmission system operator (TSO) 
be a separate firm, distinct from the parent company, but at the same time the TSO would be 
owned by the same set of shareholders as the parent firm.171 An agreement was eventually 
reached in April 2009, where companies will be required to choose one of three options of 
unbundling – full separation of transmission and production, handing over the management of 
the grid to an independent operator or keeping the transmission business but under strict 
supervision by a mixed body which includes third party shareholders.172  
 
The third option – or „third way‟ as it became known – resembled closest the views of the group 
of eight Member States who opposed the Commission‟s plans.173 Similarly, the „Gazprom 
clause‟ was weakened during negotiations, resulting in an agreement that, EU Member States 
remain free to decide whether to allow a foreign bidder to their market. However, should they 
decide to do so, they must take into account the impact of the move on the Union‟s energy 
security, while also consulting the European Commission.174 The „third market package‟ was 
eventually adopted in June 2009.175  
 
This relaxation of terms however seemed to have done little to quell concerns in Moscow, which 
continues to assert that unbundling reduces the opportunity for investors to get a reasonable 
income and might possibly therefore look to more attractive markets, such as China.176 
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Moreover, the Kremlin claimed that limiting Russian investment in the Union could prevent asset 
swaps that could give European energy companies access to Russia's vast energy reserves.177 
 
Indeed, the third market package, and its „Gazprom clause‟ in particular, stem inter alia from 
similar concerns in Brussels over restrictions faced by EU companies that try to invest in the 
Russian energy market.178 The Yukos case of 2003 (see supra, 1.2) served to demonstrate the 
strengthening of the Russian State within the oil and gas sector. However, it were particularly 
the cases of Shakhalin II179 and Shtokman180 in 2006 that raised concerns in Brussels. Sakhalin 
II, which was governed by a PSA, was heavily criticised by the Russian National Accounting 
Chamber over high cost-overruns – the negative point for Russia being that PSA agreements 
allow foreign companies to recover all costs before the State starts to receive any profit. 
Moscow argued that the Russian State had lost several hundred million US dollars as a result. 
In addition, Shell was accused of having caused serious environmental damage to the region.181 
Following the accusations, an agreement was reached where Gazprom was to buy 50 percent, 
plus one share, in the project operating company from the Sakhalin II shareholders. The 
environmental problems, as well as other related issues, were subsequently „solved‟.182  
 
Discussions on the Shtokman gas condensate field had been going on for nearly 10 years. 
However, Gazprom was in need of a partner as it lacked the necessary advanced technology 
itself to successfully extract the gas. In September 2005, a short list of candidates to develop 
the field was announced – including Norwegian Statoil, Norsk Hydro; American ChevronTexaco 
and ConocoPhilips; and French Total. Negotiations however dragged on until Gazprom 
announced it did not need a partner as none of the candidates offered a sufficient stake in 
exchange for a share in Shtokman.183 The decision raised eyebrows in Brussels who pondered 
whether the decision was taken on political, rather than economic grounds.184An agreement was 
however finally reached in 2007, when French Total, Norwegian Statoil and Norsk Hydro 
became Gazprom‟s partners.185 
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What served to create greater concern in the EU was Russia‟s adoption of the Law on Foreign 
Investments in Strategic Sectors186 in April 2008. The law lays out 42 different sectors of the 
economy, including the oil and gas sector, for which investment now requires approval from a 
government committee.187 Foreign investors must obtain preliminary consent to acquire more 
than 50 percent of the shares in strategic companies.188 The law does not pose retroactive 
effect with regard to transactions which were finalised before it came into force, however foreign 
investors must notify the designated authority if they hold at least 5% of shares in strategic 
companies.189 The designated authority is hence able to monitor the activities of foreign 
investors in the relevant sectors of the economy.190  
 
Subsequently, a number of existing laws were amended, the most important of which was the 
2008 revision of the Russian Law on the Subsurface (hereinafter, both are referred to as the 
Law on Foreign Investment).191 The amendments introduced allow the Russian government to 
grant approval for „mineral exploration and production‟ to a Russian or foreign entity who has 
discovered strategic resources during geological survey, or it may terminate the right to use 
these strategic resources even if a foreigner has a license for survey, exploration, and 
production.192 More importantly, the license to use subsoil parcels of federal significance193 on 
the continental shelf may only be grated to Russian legal entities that have at least 5 years 
experience of the Russian continental shelf exploration/production and are at least 50% 
controlled by the Russian federation.194 The Law on Foreign Investment drew in widespread 
criticism, claiming that it breads unpredictability, does not accord with international business 
practice and contradicts the ECT‟s investment provisions (see infra, 2.2).195 Moreover, the 
limitations set on continental shelf exploration means that de facto only Gazprom and Rosneft 
qualify as eligible.196 This puts the exploration of Russia‟s huge Siberian gas fields in major 
doubt, as Russia lacks the technologies, equipment and funds needed to successfully explore 
these fields itself (see also infra, 2.2).197 Moreover, a chronic lack of investment during the boom 
years and the impact of the financial crisis have seen Gazprom‟s share value reduced by about 
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¾ in 2008, making the prospects for the successful exploration of these fields look even more 
doubtful in the short to medium term.198 
 
The problems surrounding the EU‟s third legislative market package and Russia‟s lack of 
openness to foreign investors recently again came to the fore in two cases involving Poland and 
Bulgaria. In late October, Polish company PGNiG and Gazprom reached a deal to prolong the 
contract on the Yamal pipeline199 to 2037, increasing supplies by 2,5bcm annually to 10bcm.200 
The EU however put the deal on hold, claiming a „territorial clause‟ within the contract violated 
internal market rules by banning Poland to sell surplus gas to its neighbours when it receives 
more than it needs.201 The Commission claimed Poland should grant third-party access to the 
Yamal pipeline and allow gas to flow in both directions by allowing the transport of gas from 
Germany to Poland, as required by EU law.202 To meet that requirement, Polish state-owned 
pipelines operator Gaz-System has been charged with managing the Yamal-Europe gas 
pipeline, owned by a joint venture between Gazprom and PGNiG. However, the state-owned 
operator will only manage any excess pipeline capacity that may appear, while it will effectively 
be EuRoPol Gaz and its owners deciding when (and if) that happens. This translates into 
Gazprom and PGNiG to decide among themselves if there‟s any capacity to sell to a third 
party.203 So, third party access exists – yes – though, mostly on paper. The deal was eventually 
finalised in late October 2010, after the territorial clause was lifted, thus allowing PGNiG to re-
export natural gas surpluses to other countries without Gazprom's consent.204  
 
Around the same time, an agreement between Russia and Bulgaria to set up a joint venture, 
which will build and operate the Bulgarian section of the South Stream gas pipeline205, sparked 
questions of compatibility with EU law. The initial draft contract provided South Stream 
shareholders with exclusive gas transportation, thus violating EU law on ownership unbundling. 
A sentence has since been added that renders such possibility conditional upon the 
Commission's approval.206 The main problem however, is a 2008 intergovernmental agreement 
between Bulgaria and Russia which ensures full and unrestricted transit of Russian gas across 
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Bulgarian territory. The agreement violates EU rules on third party access to planned pipeline 
projects such as Nabucco or South Stream.207 Bulgaria afterwards assured the Commission, it 
would revise the agreement. The difficulties prompted Russian Prime Minister Putin to criticise 
EU legislation, warning that rules on ownership unbundling would prevent big energy players 
from building new gas infrastructure projects, thus stalling infrastructure development – small 
and inexperienced companies being unable to carry the risk and putting an additional burden on 
current prices.208 
 
In terms of positions, Russia views the Law on Foreign Investment as logical as to ensure the 
protection of a vital industry, yet sees the EU‟s third legislative market package as a source of 
„imbalance‟ and concern of the investment climate between Russia and the EU. Possibly even 
in violation of WTO law, which could become a problem if Russia eventually joins the 
organisation.209 However, when compared, the EU‟s „reciprocity clause‟ does not seem to be 
equally restrictive as the Law on Foreign Investment, rendering a change in Russian policy 
more justified – a view shared by many of the EU‟s New Member States.210 Some of the Union‟s 
big Member States seem to have a different stance on reciprocity which ranges from 
questioning whether reciprocity is desirable at all211, to whether in fact it should mean that there 
should be the exact same rules, or that EU rules would also have to apply outside of the EU.212  
 
The EU seems to view reciprocity as a tool to export market liberalisation beyond its borders as 
well as a leverage on access to downstream markets, whereas Russia considers reciprocity as 
a bargaining tool for further investment projects in its domestic upstream.213 Some comment that 
Brussels has little leverage in Moscow to move on this issue however. Moreover, the internal 
dividedness between „old‟ and „new‟ Europe makes it harder to reach a compromise on 
reciprocity, and easier for powerful third countries such as Russia to take advantage of the lack 
of a unified stance (see also infra, 2.3).214 Instead, Brussels should seek to overcome French 
and German opposition and impose true reciprocity through the establishment of „across-the-
board‟ unbundling, rather than focus on the „third way‟ and its reciprocity clause as a 
compromise measure (see also infra, 3 concluding remarks).215 
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2.2. BILATERAL AND INTERNATIONAL LEGAL FRAMEWORK 

The PCA between the EU and Russia has been automatically prolonged since November 2007, 
when its ten year span officially came to an end. Although, no bilateral legal vacuum was 
created as such, both parties are well aware of the need to introduce a new treaty sooner, 
rather than later.216 In fact, negotiations on a new agreement were launched at the EU-Russia 
Summit of late June 2008.217 After the Georgian conflict in August 2008, negotiations were 
temporarily put on a halt, but these were resumed in December of that year.218 
 
Internationally, the Energy Charter Treaty (ECT) and its Draft Transit Protocol (DTP) represent 
the only intergovernmental agreement in the energy field that has legally binding rules backed 
up by a dispute settlement mechanism; the first binding multilateral agreement for the promotion 
and protection of foreign energy investment; and the first multilateral instrument that explains 
detailed provisions on transit.219 However, much to the consternation of the EU, Russia never 
ratified the Treaty. Instead, Moscow opted for provisional application220, until it finally announced 
it would terminate provisional application on 20 August 2009.221 
 
The issues concerning the PCA and the ECT are strongly interrelated since, in the eyes of the 
EU, a new bilateral agreement should be firmly based on the principles of the Energy Charter, 
as well as reciprocity, transparency and non-discrimination.222 Russia on the other hand sees 
full implementation of the ECT, among other things, as providing free access to its oil and gas 
production and transport infrastructure and is not sure it is getting something of equal value in 
return, both in terms of assets and regulatory protection (see also infra, this paragraph).223 If a 
new PCA is to be based on Energy Charter principles, inability to reconcile on these matters is a 
fundamental problem. Given the strong interrelatedness of both agreements, this paragraph 
analyses their key-issues in a combined fashion. 
 
Russia and the EU diverge strongly on what a new PCA should look like.224 Whereas, the EU 
seems to favour a new agreement containing precise wordings on energy and security in 
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particular based on exporting the Union‟s acquis communautaire225, Russian President 
Medvedev rather supports a document that is „short, without too many details‟ and would leave 
provisions for cooperation in different sectors to special protocols or agreements.226 The EP on 
the other hand, reiterated after the June 2010 EU-Russia Summit that EU-Russia energy 
cooperation must be based on the principles of the Energy Charter and the Transit Protocol and 
incorporated into the new framework agreement in order to ensure transparent and fair mutual 
investment conditions, equal access and a rule-based market – which excludes the use of 
energy as a foreign policy tool.227 
 
Integrating provisions on energy cooperation within a new PCA and cross-border extension of 
the EU‟s acquis, for example through the Energy Community Treaty (see supra, 1.3) is 
something Moscow is particularly opposed to.228 Indeed, one can expect that as the EU‟s 
dependence on external supplies grows, key gas exporters, particularly those that are part of 
the integrated Eurasian (EU plus non-EU) gas supply system based on fixed infrastructure, will 
want to remain outside the area which is governed by EU legal regulation.229 However, it will 
prove equally difficult for Russia to reach an agreement with the Union on terms incompatible 
with European law.230 Alternatively, preparing a new EU-Russia agreement with an energy 
chapter based on ECT principles is equally unlikely to bode well with Moscow, particularly as it 
viewed the Charter Secretariat as unable to play an active role in preventing and solving the 
January 2009 crisis.231  
 
Moreover, much has changed since the existing PCA and the Energy Charter were negotiated: 
the Union has grown from 15 to 27 Member States; the gap in „level of market liberalisation‟ 
between the EU and Russia has increased over time; and politically the window of opportunity 
has significantly narrowed compared to the early 1990s when the fall of the Berlin Wall 
prompted euphoria on both sides.232 The prospects of negotiating a new treaty based on ECT 
principles are therefore not optimal, particularly since the January 2009 crisis.233 Since that 
crisis, Russia has been increasingly vocal on the need to develop a completely new treaty; one 
that would replace the ECT in its entirety. Moscow continues to insist that such a treaty should 
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address the concerns of producer countries more substantially, and states the chances Russia 
would ratify the existing Charter are minimal (see also infra, this paragraph).234 
 
The Treaty‟s inability to resolve crises and other issues235 set aside, two of Russia‟s most 
fundamental – and substantial – concerns with regard to the ECT relate to transit and the idea 
of the EU as a Regional Economic Integration Organisation (REIO).236 The first issue pertains to 
what is known as the „contractual mismatch‟ problem. This is an issue which arises when the 
duration of a long-term export supply contract does not match the duration and/or volume of the 
agreement provided to the shipper by the owner/operator of the transport system within an 
unbundled market (i.e. the „transit contract‟).237 The other issue stems from the nature of the EU 
within the ECT and the DTP. Whereas under the ECT transit refers to the crossing of the 
territory of both the EU as a whole and of its individual Member States238, pursuant to Article 20 
DTP – as proposed by the EU – transit constitutes merely crossing the territory of the Union as 
a whole, and not of individual Member States as such.239 
 
The contractual mismatch problem originates predominantly within the CIS countries, 
particularly with respect to Belarus and Ukraine. As these contracts were usually signed on an 
annual basis – the recent crises with both countries illustrate well which risks such practice 
entails.240 In other CIS countries, this problem was „solved‟ through a practice called the „right of 
first refusal‟ (RFR).241 However, given the lack of alternative pipelines for most other CIS 
countries, the practice of RFR simply meant a continuation of business as usual, i.e. shipping 
the gas to Russia.242 Gazprom suggested, as a way to overcome the problem of contractual 
mismatch within the EU context, granting a priority right for an existing supplier with a long term 
contract for rebooking the transport capacity in cases where the long term contract was still in 
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place.243 However, the EU saw RFR as a means of granting preferential access rights to 
incumbents and discriminate against newcomers, whose only option would be to construct a 
new pipeline. Brussels subsequently rebuffed by idea on grounds of it violating the Union‟s 
internal competition rules.244 When the DTP was developed, discussions moved from a system 
of RFR to a principle that was thought to be more non-discriminatory and in line with what the 
EU was asking for.245 The idea is that when transit capacity is requested and cannot be granted 
due to a supply contract, the applicant party would be placed on a waiting list. In order to enter 
up on this waiting list, one has to undergo a non-discriminatory selection practice. If transit 
capacity could ultimately – for some reason – not be granted, it should be created. For now 
however, this idea has not yet been developed into a more concrete form, nor does the latest 
version of the DTP reflect it.246 
 
The application of the DTP within the territory of the EU has been an issue since 2002, ever 
since the Union first proposed the new Article 20 DTP.247 The stricter nature of Article 20 DTP 
compared to Article 7 ECT, would limit the application of the DTP to cases where energy 
originates from one third country and passes through the EU‟s territory destined for another third 
country. Examples include shipments to areas such as Switzerland, Kaliningrad or deliveries to 
Turkey.248 Conversely, the members of the EU are considered transit countries if the energy 
originated from a third country and was destined for an EU Member State, crossing their 
territory in the process. This means that in this case, the DTP will not apply and the EU‟s own 
internal market rules on transit will apply instead.249 This exclusion of the DTP should be 
problematic only if EU law is not as protective as the DTP.250  
 
However, this is where a vital problem lies. A few years ago, a new wording was introduced in 
Article 20 DTP, stating „the rules of a REIO shall provide an overall standard at least equivalent 
to that resulting from the provisions of this Protocol‟.251 For Russia, this overall standard is not 
enough as it would have to be at least a similar standard.252 A member of the industry advisory 
panel to the Energy Charter explained that „Russian gas exporters cannot rely on the goodwill 
and even on the wisdom of the creators of EU Directives on Gas and prefer to have a say in 
discussing issues which are of vital importance for them‟.253 Moscow has since never given up 
that the EU might be ready to surrender this provision, but for the EU this remains a sine qua 
non.254 
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Prior to Russia‟s announcement to terminate provisional application, President Medvedev had 
launched its own „alternative‟ to the ECT in April 2009. The proposal frames energy security in 
terms of unconditional state sovereignty over natural resources and a guarantee that access to 
international energy markets is non-discriminatory and competitive.255 A substantial part of the 
proposal deals with transit. It seeks to introduce the principles of establishing transit tariffs 
and obliging all parties to ensure the proper fulfilment of transit requirements by their entities.256 
The document stems from Russia‟s dissatisfaction with the Charter prior and after the January 
2009 crisis.257 Russia‟s „producer concerns‟ are however difficult to translate into treaty form, as 
„security of demand‟ is an elusive concept to define in legal terms.258 Indeed, the current 
proposal is considered very broad and incompletely formulated at this stage to be seen as a 
credible alternative to the ECT.259 The European Commission for its part had already ruled out 
abandoning the Energy Charter, claiming the EU should rely on existing arrangements and not 
question the present energy security system in Europe.260 The common line within the EU is that 
the proposal should be analysed within the ECT framework and benchmarked against the 
Charter.261 
 
The withdrawal from the ECT did little good to Russia‟s reputation for adhering to standards of 
international law. In fact, it deprives Russia of additional protection of its own investments 
abroad – something which ought to be of particular value to Moscow in light of its concerns over 
the EU‟s third legislative market package (see supra, 2.1).262 However, Russian withdrawal does 
not mean the end of the Energy Charter as such.263 On the contrary, other countries will 
continue to enjoy its advantages – such as reduced energy-financing costs – giving them a 
possible competitive advantage over Russian firms. Also, it is in no way guaranteed that the 
rejection of the Charter means that Russia is able to create a – in its view – more effective 
instrument in the foreseeable future.264  
 
In terms of investment protection, Russia‟s withdrawal did not have immediate consequences 
for investments which were done in the past. An arbitrary court set up for the Yukos Case ruled 
that, in spite of not having ratified the Treaty´, Russia was in fact bound by the ECT for 
investments pre-dating 19 October 2009. This means that all investments made up to that date, 
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will continue to be protected for another 20 years.265 Also, one has to bear in mind that the 
application of transit rules are in any event a direct transcription of those transit rules under the 
WTO, which Russia may or may not join eventually.266 However, one should equally note that 
the WTO is not an energy-specific organisation and does not deal with transit through fixed 
infrastructure as such. This is the task for which the ECT and its related documents, such as the 
DTP were specifically designed.267 
 
The unlikely chance that Medvedev‟s proposal will serve as a real alternative, coupled with the 
strong rules on investment protection enshrined within the ECT and the Treaty‟s long-standing 
history, provide it with enough value in the negotiations on a new EU-Russia agreement. 
Moreover, Moscow deems it deserves an equal place at the negotiating table and signing a new 
partnership agreement – whether or not based on the EU‟s acquis or principles of the Energy 
Charter – should not be viewed as a kind of reward that Russia gets for showing good 
behaviour.268 Indeed, rather than pursuing a new bilateral treaty and doing away with the ECT 
altogether, Brussels should try to duly take into account Russia‟s concerns on transit, balance 
these against the ECT, and subsequently draft a new EU-Russia Agreement that takes the 
ECT‟s strong points as the basis (see also infra, 3 concluding remarks).  

2.3. COHERENCE IN EXTERNAL ENERGY RELATIONS 

The range of energy disruptions, the difficulties with regard to acquiring equal market access 
and the protracted negotiations on a new EU-Russia agreement seem to make a case that the 
Union would have much to gain from presenting a united front to Russia.269 However, many of 
the difficulties the EU has faced in engaging Russia stem from a different order or priorities 
within Europe itself. Indeed, for a variety of reasons, including, EU Member States‟ national 
preferences over their energy mix, historical ties, and relative energy market position, there is a 
certain asymmetry in the way EU Member States would like to approach Russia on energy 
matters.270  
 
Despite manifold statements which point out the advantages of multi-actor institutionalism, EU 
Member States have not always used their linkages and combined resources to effectively 
apply a greater combined weight.271 Some state that this multiplicity of voices is the main reason 
as to why the EU has largely failed to develop a coherent and strategic approach to the reality of 
the EU‟s dependence on Russian natural gas.272 This paragraph analyses the issue of 
coherence in external relations based on a number of high-profile cases where critics and 
interviewees alike have claimed this unity was largely absent.  
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The main question for the EU in this respect is how to rationalise energy policy, enabling the 
Union to be the central actor, as opposed to a set of disparate actors, i.e. EU Member States. 
There is a need for an overarching view on what the EU should be doing externally, transferable 
from one area to another, so that it has a coherent international energy policy which is largely 
independent of the specific country in which the Union acts.273 The European Commission is 
keen to point out in its 2020 Energy Strategy that, in practice, national initiatives do not leverage 
the strength of the size of the EU market and could better express the EU interest.274  
 
Developing a coherent external energy policy hinges to a great deal on the extent to which 
institutions follow general rules as opposed to individual barter deals. The former is preferred by 
the European Commission and some Member States, whereas some of the larger Member 
States tend to prefer the latter (see infra, this paragraph).275 Pursuing individual barter deals, 
however, inadvertently creates possibilities for elites in supplier countries to pursue their own 
„reciprocity rules‟, i.e. not limiting demands to capital, arguing more substantial trade-offs are 
necessary in order to get things done, such as asset swaps (see supra, 2.1). The monopolistic 
and quasi-statist character of such energy markets thus remains unchanged – potentially 
creating a vicious circle which is hard to break.276  

A range of energy initiatives which were put forward since the early 2000s, and especially since 
2006, to overcome this problem did not prosper in the end.277 Such proposals included for the 
European Commission to be vested with institutional competences over external energy 
issues;278 for a mandatory „energy security clause‟ to be inserted into third country 
agreements;279 and for the application of „enhanced cooperation‟, to create a so-called „energy 
Schengen‟.280 The recently adopted Regulation on Security of Gas Supply did little to change 
this tendency, as none of the European Parliament‟s amendments concerning inclusion of 
geopolitical risk assessments in third countries, and the High Representative of Foreign Affairs 
and Security Policy/Vice-President of the Commission (HR/VP) made it into the final document 
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(see also infra, 2.4).281 The absence in practice of said proposals, leads the EP to acknowledge 
there is still a lack of „critical awareness‟ within the Union that an EU-led approach (former 
Community approach) is the way forward.282 For the EU it is important that – in order to 
overcome this practice – it formalises the principle whereby Member States act in the benefit of 
the EU as a whole in bilateral energy relations with key partners, including, and in particular, 
Russia.283  

Currently, some of the bigger EU Member States are still not convinced that a truly common 
energy policy is in their interests. Different energy exposures are largely seen as preventing a 
strengthened commitment to energy‟s external dimension.284 Whereas some of the EU‟s Central 
and Eastern Member States are positive towards a larger role for the European Commission285, 
countries such as France, Germany, the UK, Italy and the Netherlands286 – are not too eager on 
having their sovereignty limited as they view their market size and power as a sufficient defence 
against any threat posed by external dependency.287 

Recently, a bilateral deal between British BP and Gazprom stoked some controversy among 
British parliamentarians, the US congress and environmental groups. The agreement, in which 
BP swaps 5% of its shares for a 9,5% stake in Russian Rosneft, allows the British company to 
participate in the development of three large offshore oil blocks in Russia‟s Arctic territory.288 
The agreement is similar to the one between Norwegian Statoil and French Total on the 
Shtokman gas field (see supra, 2.1). BP will not own the oil blocks, but merely acquired a right 
to develop them – making profitability questionable. British parliamentarians and 
environmentalists quickly dubbed the deal „Bolshoi Petroleum‟, blatantly criticising BP for 
agreeing such a move after the recent Gulf of Mexico oil spill and amid talks about offshore 
drilling operations in or near the EU.289 Moreover, the US congress criticised the deal over 
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concerns of its own national and economic security, given BP‟s ownership of essential US‟ oil 
assets.290 

However, the event which arguably raised most consternation within the EU was the deal struck 
between Gazprom and German E-ON-Ruhrgas and BASF in 2006 to build a pipeline that links 
Russia and Germany via the Baltic Sea.291 Construction on the „Nord Stream‟ project as it was 
called began on 9 April 2010.292 Many countries – mostly Central and Eastern European States 
– within the EU viewed the project as a flagrant example of quick bilateral geopolitics, lacking 
any form of solidarity, where discussions at EU level had largely been absent.293 The pipeline is 
seen by some as a move by Russia and Germany to deliberately pursue a more expensive 
subsea option at the expense of a cheaper overland route to bypass „traditional‟ transit countries 
such as Ukraine, Belarus and Poland, which are seen as an „unreliable link in the chain‟.294 
Conversely, Germany and Italy rather see Nord Stream as a purely industry driven project 
between commercial undertakings which should not necessarily be discussed at Council 
level.295 Solidarity in this respect should be understood as something that applies between EU 
countries, yet not necessarily in relation to decisions involving third countries on a bilateral 
commercial basis.296 Russia seems to take a more pragmatic stance, claiming it does not think 
the sea route means Poland and the Baltic States can not benefit from the pipeline; either in 
terms of construction, job creation, or the purchase of gas.297 
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The discussions on the European Energy Program for Recovery (hereinafter: Recovery Plan)298 
illustrate this difference in approach quite well. By March 2010, the Recovery Plan allocated a 
total of over €1.3 billion natural gas interconnectors and nearly €80 million to reverse flow 
projects, including support to big projects such as Nabucco (€200 million), the Italy-Turkey-
Greece-Interconnector (ITGI) (€100 million)299, and the Skanled/Baltic Pipeline300(€100 million to 
the Danish operator and €50 million to the Polish one).301 Earlier in the negotiating process, 
Germany had voiced opposition to the Plan, insisting on a deal that funding would only run for 
two years, including a clause that all other projects which were not ready to go by the end of 
2010 were not eligible for funding.302 In that respect, Berlin had opposed the inclusion of 
Nabucco on the list, arguing that the project was only going to kick off in 2011, and that public 
money should not be spent on a completely commercial project.303 Poland, Romania, Austria, 
Hungary and Slovakia on the other hand had pushed firmly for Nabucco‟s inclusion in the Plan 
and increased funding, pressure to which Germany finally succumbed.304 

It seems that the Central and Eastern European Member States feel they need the support of 
the European Commission to keep up on par with the bigger Member States (including the 
Netherlands) when it comes to energy.305 The signing of bilateral energy contracts with suppliers 
such as Gazprom is repeatedly mentioned as the single biggest undermining factor of a 
coherent external policy.306 Asked about whether the Commission could play a larger role in 
terms of coordination, some Member States are swift to point to the lack of competences at the 
EU level with regard to energy, claiming foreign policy is a Member State responsibility.307 
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Others merely point to the split in competences between the Commission and the Member State 
level and the extent to which Member States are willing to confer theirs – leaving the 
Commission sometimes unable to deliver on its promises.308 

The persistent lack of coherence in the Union‟s external energy policy and its perceived inability 
to form a “united front” against third country suppliers such as Russia has led some to believe 
that a new Treaty was necessary on which energy policy ought to be based. The entering into 
force of the Treaty of Lisbon sparked much debate on the future of EU energy policy and has 
caused others to put forward elaborate proposals in the direction of a more institutionalised 
external energy policy. The next paragraph discusses the implications of the Lisbon Treaty and 
other initiatives in more detail. 

2.4. AN EXTERNAL ENERGY POLICY TREATY? 

A recent proposal put forward by former Commission President Jacques Delors – in 
collaboration with EP President Jerzy Buzek – firmly criticises the EU‟s inability to establish a 
common energy policy despite a dramatic increase in regulatory activity designed to establish a 
broad European energy market and fight climate change.309 The proposal makes the case for an 
„EU energy community‟ based on a new treaty. The proposal includes such measures as an EU 
energy fund, and „purchasing groups‟ of countries in order to give them greater negotiation 
leverage in relations with suppliers like Russia.310 The proposal deems the new energy Title311 
under the Lisbon Treaty unlikely to offer prospects of radical change from the present situation 
(see infra, this paragraph).312 Alternatively, it sets out two different paths: (i) enhanced 
cooperation, or the pooling together of countries that want the same things and gradually attract 
more members; and (ii) via a new European energy treaty altogether in order to accommodate 
all elements of the menu in one single legal instrument.313  
 
Initially, such enhanced cooperation could take the form of pragmatic and voluntary cooperation 
among some Member States concerning specific issues, such as the creation of a joint trading 
platform, the adoption of common technical standards, the pooling of R&D funds and/or the 
coordination of investments – a sort of „Schengen for energy‟.314 When asked about the 
proposal‟s implications, Italy claimed the Council „took note‟ of its release, aware of the political 
aim to create a common energy policy and the possibility for it to have some unifying value, but 
that Member States were careful not to „over-regulate‟ matters.315 
 
In spite of the Delors group‟s claim that the Lisbon Treaty is unlikely to provide for radical 
change, increased coherence in external relations is one of the central aims which underpin the 
Treaty.316 Some argue therefore that the Lisbon Treaty‟s creation of an energy Title may 
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strengthen the Union‟s self-perception as an energy actor and gradually turn European energy 
politics into a more natural undertaking, as Member States which are traditionally „wary‟ of 
increased „europeanisation‟ in this field could become more convinced of the possible added 
value of European energy policy.317  

That being said, such a chain of events is by no means certain. It presupposes both increased 
concerted external action in the energy field and that the benefits of such actions outweigh 
actions taken at Member State level. At this stage, it remains speculative whether the 
application of the provisions of the Lisbon Treaty will effectively lead to this (ideal-type) 
situation.318 Others were more outspoken on the unlikely possibility that such a development 
would take place, agreeing largely with the Delors group‟s judgment.319 

One of Lisbon‟s novelties that warrants specific attention is the solidarity mechanism laid down 
in Art. 122(1) TFEU320 and touching in particular on energy:  

“Without prejudice to any other procedures provided for in the Treaties, the Council, on a 

proposal from the Commission, may decide, in a spirit of solidarity between Member 

States, upon the measures appropriate to the economic situation, in particular if severe 

difficulties arise in the supply of certain products, notably in the area of energy.” 

During the January 2009 crisis between Russia and Ukraine (see supra, 1.4) the Council made 
repeated references to solidarity in is endeavours to quell the crisis. This could be seen as a 
„test‟ of Member States‟ dedication to and concrete implementation of the Lisbon Treaty‟s 
solidarity provision, pending the latter‟s entry into force. However, for various reasons the 
measures did not deliver their full intended effects.321 Partly this stems from the equivocal nature 
of the concept of „solidarity‟ itself. As it is not a quantifiable notion, and once activated, its 
financial implications are unclear and cannot be derived from the Treaty; solidarity is thus 
subject to Member States‟ interpretation on how much weight is given to it in times of crisis.322  

Lisbon‟s explicit mention of energy in connection with supply interruptions creates a legal basis 
which could enable the Union to intervene more actively in the future.323 In this light, the 
solidarity clause will undoubtedly play a role with respect to measures taken to ensure the 
security of supply at a time of crisis.324 It is however necessary here to point to some limitations. 
According to Art. 194(2) second para. TFEU measures necessary to achieve the objectives of 
Art. 194(1) TFEU: 
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“…shall not affect a Member State‟s right to determine the conditions for exploiting its 

energy resources, its choice between different energy sources and the general structure 

of its energy supply, without prejudice to Article 192(2)(c) TFEU.”325 

Although the extent to which Art. 194(2) second para. TFEU impacts on the ability for the EU to 
act is as of yet unclear, possible tensions exist between this provision and solidarity measures 
necessary in the event of an interruption in energy supply based on Art. 122(1) TFEU.326 

When looking at Lisbon‟s main constitutional changes it seems that the creation of a new 
HR/VP, who is both part of the Council327 as well as the Commission328, assisted by the Union‟s 
own diplomatic corps, the European External Action Service (EEAS)329, seems to have been 
inspired to tackle precisely the challenge of coherence in external relations.330 In fact, the 
HR/VP‟s „double hat‟ was coined in order to bridge the Union‟s external economic and political 
relations. With regard to the creation of the EEAS, this caused some authors to question 
whether its reach should extend to all aspects of external relations, or whether it should be 
confined to external political relations.331 Although energy has a clear external dimension, the 
discussion on the establishment of the EEAS has focused on the Directorate Generals of the 
Commission dealing specifically with external relations (DGs Relex and Development) and the 
Policy Unit, the ESDP and crisis management structures, and directorates of DG-E of the 
Council Secretariat, letting it hang in the balance whether (elements) of energy policy will be 
part of the EEAS from the outset.332  
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Under „normal circumstances‟ (i.e. in a situation of uninterrupted energy supply) it seems clear 
that the HR/VP and the EEAS do not have direct authority over EU external energy policy.333 
However, other EU Member States do envisage a role for the HR/VP and the Union‟s diplomatic 
corps when it comes to external energy matters.334 Indeed, there is reason to believe that this 
could change under „abnormal circumstances‟, such as in the event of a severe supply 
interruption like in January 2009, especially when such circumstances carry foreign and security 
policy implications.335 

The Council Decision establishing the organisation and functioning of the European External 
Action Service reads in Article 2(1) that the EEAS shall support the HR/VP  

“in fulfilling his mandates as outlined, notably, in Articles 18 and 27 TEU: 

– in fulfilling his mandate to conduct the Common Foreign and Security Policy (“CFSP”) 

of the European Union, including the Common Security and Defence Policy (“CSDP”), to 

contribute by his proposals to the development of that policy, which he shall carry out as 

mandated by the Council and to ensure the consistency of the Union's external action; 

– in his capacity as President of the Foreign Affairs Council, without prejudice to the 

normal tasks of the General Secretariat of the Council; 

– in his capacity as Vice-President of the Commission for fulfilling within the Commission 

the responsibilities incumbent on it in external relations, and in coordinating other 

aspects of the Union's external action, without prejudice to the normal tasks of the 

services of the Commission.”336 

The broad formulation of this provision seems to imply that energy (or parts of thereof) may well 
fall under the remit of the HR/VP and the EEAS. This is definitely the case insofar it constitutes 
a CFSP matter, thus falling under the responsibility of the HR/VP, a situation quite likely if a 
crisis contains not purely economic, but also political and security elements. Furthermore, in her 
role as Vice-President of the Commission, the HR/VP is responsible for „coordinating other 
aspects of the Union‟s external action‟337, which ultimately also includes energy.338 
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The EEAS is expected to support and work in cooperation with the General Secretariat of the 
Council, the Commission services, as well as with the diplomatic services of the Member States 
in order to ensure consistency between the different areas of the Union external action and 
between these and its other policies.339 Furthermore, both the EEAS and the Commission are to 
„consult each other on all matters relating to the external action of the Union in the exercise of 
their respective functions‟.340 This implies that the EEAS could have staff which is responsible 
for following up external energy policy, either as part of a geographic desk, or a thematic desk 
under the department of „Global and Multilateral Issues‟ within the EEAS‟ central 
administration.341  

With respect to external representation, the extent to which an issue is dominated by either 
security or technical / market aspects, is likely to determine whether the President of the 
European Council (at the highest political level), the HR/VP, supported by the EEAS and aided 
by the Union delegations abroad, or the Commission takes the lead. Close cooperation between 
both the HR/VP and the Commissioner is crucial here.342 During the negotiations on the new 
Gas Regulation (see supra, 1.4), the European Parliament seemed to be an advocate of this 
position: 

“[w]here the Commission is notified by the Competent Authority that an early warning 

level has been declared in a Member State or where a threat of disruption of gas 

supplies might have a clear geopolitical dimension, the Union, represented at the highest 

level, shall take appropriate diplomatic actions having regard to the special role given by 

the Lisbon Treaty to the Vice-President/High Representative.”343 

The wording „at the highest level‟ indicates that it is the task of the President of the European 
Council – without prejudice to the powers of the HR/VP – to represent the Union in case such 
diplomatic actions take place at the level of Heads of State and Government.344 

However, the decision between what constitute „security‟ and „technical or market‟ elements has 
been subject to a fierce interinstitutional debate, as the creation of the EEAS prompted the 
Commission to worry that its role could be (partly) relegated to providing technical assistance, 
whereas the Council worried over a loss of influence of Member States over EU foreign 
policy.345 In any event, it is expected that negotiations on establishing Memoranda of 
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Understanding on external energy cooperation will continue to be led by the Commissioner for 
energy and its staff. However, in times of a supply interruption carrying both economic, political 
and security consequences, it is likely that the HR/VP – supported by the EEAS – will take up a 
more prominent role in diplomatic efforts aimed at resolving a dispute, with the Commission 
providing assistance where appropriate. When diplomatic action at the level of foreign heads of 
State or government is required, the President of the European Council will come into play.346  

Nevertheless, the new system still needs to be tested in practice. Future crises and 
opportunities and the EU‟s actions to address them will tell us what roles will exactly be played 
by the President of the European Council, the HR/VP and EEAS and the Commission, and 
where the line between elements pertaining to CFSP and those which do not will be drawn.347 
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3. CONCLUSIONS AND RECOMMENDATIONS 

As the above analysis demonstrated, the EU-Russia energy relationship is an intricate one, 
characterised by a high degree of mutual interdependence. In spite of this interdependence 
however, tensions between both parties have occasionally risen and the relationship 
demonstrates anything from a high degree of mutual trust. Much of the direction in which the 
future EU-Russia relationship will develop depends on the extent to which agreement can be 
reached on the issues which were analysed in section two.  

In this final section, we draw several conclusions based on the above analysis and present 
thoughts and recommendations on how the EU-Russia energy relationship could move forward, 
away from the stalemate in which it currently finds itself. The section follows the same order as 
the previous one and focuses its recommendations, in succession, on the above identified 
issues.  

Reciprocal market access remains one of the thorniest issues within EU-Russia relations. 
However, the fact that Europe is concerned about a lack of upstream access to Russian 
hydrocarbons and in exchange limits Moscow‟s participation within its internal market insofar as 
such participation is not in line with ownership unbundling rights, should not necessarily result in 
stalemate where each party is afraid to make the first move. From our analysis, it is fair to 
assume that hitherto Brussels has had little leverage in Moscow to „persuade‟ Russia to change 
its position on the matter. Moreover, any such attempts were undermined by the dividedness 
between „old‟ and „new‟ Europe and the former‟s preference for doing business bilaterally, rather 
than in a concerted effort. Therefore, rather than trying to influence the Russian position and be 
hampered by internal dividedness, it is more worthwhile for the Union to look into its own 
market structure instead. 

Looking back, it becomes clear the European Commission was already well aware of this when 
it put forward its Third Legislative Market Package (see supra, 2.1). Resistance from Germany 
and France in particular prevented the EU from moving towards a system of full ownership 
unbundling however. This has led to a situation where currently exceptions to full ownership 
unbundling are allowed of which Europe‟s larger energy corporations such as French 
GDF/Suez´ and German E-ON-Ruhrgas and RWE are seen as profiting. Not surprisingly, when 
at the same time strong restrictions are in place against potential „vertically integrated‟ third 
country entrants, Moscow perceives this policy as unfair and constituting a double standard. As 
long as this situation persists, Russia is unlikely to move on reciprocity. However, by granting 
access to competing firms, full ownership unbundling would all but rule out market abuse by big, 
vertically integrated companies; both EU ones, as well as Gazprom.348 Therefore, in the longer 
term it seems more advantageous for the Union to instigate a new attempt at across-the-
board’ unbundling, rather than focusing on the „third way‟ as an intermediate measure. 

A more immediate problem however is the need to work towards an encompassing new 
bilateral EU-Russia agreement and find a solution to the future role of the Energy Charter 
Treaty (ECT). Next to key substantive issues such as a the legal nature of a new PCA and the 
EU‟s status as a REIO in the Energy Charter Treaty (ECT), it seems that part of Russia‟s 
disquiet stems from that it perceives its concerns are not taken seriously enough by the EU. 
However, there seems little chance for Russia that the Union will change its position on the legal 
nature of such an agreement, or that it will abandon the rules of the ECT altogether. Taking this 
into account, a first step in rapprochement will have to be found in less controversial, but 
therefore no less important issues. 
                                                           
348

 K. Barysch, (2007), supra note 286. 
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As a start, one such matter could be an attempt at solving the broader issue of contractual 
mismatch between long term supply contracts, and (often) shorter term transit contracts. The 
current discussions within the Energy Charter on an alternative transit allocation system 
whereby a party who requests transit is placed on a waiting list after a non-discriminatory review 
of its application, could potentially remedy this problem and avoid „transit conflicts‟ such as the 
ones in January 2006 and 2009. This would be a great increase in European energy security, as 
well as a boost for Russia‟s tainted image as an energy supplier. Such a system could possibly 
assure the EU that its rules on competition are respected, and convince Russia that its concerns 
are heard, incumbents are treated equally, and construction of new transit capacity is not ruled 
out a priori.  

Moreover, given that it is unlikely for Russian President Medvedev‟s proposal on an 
international energy treaty to replace the ECT to serve as a credible alternative, reaching a 
solution on the above issue could boost the Energy Charter‟s stature and potentially re-engage 
Russia in the process. In the longer term, it remains to be seen how such incremental „victories‟ 
could aid both parties to increase mutual trust and reduce anxieties on both sides to work on the 
more controversial matters related to a new PCA and the role of the ECT therein. 

Lastly, the issue of coherence in external energy relations is shown to be strongly related to 
the issues of reciprocity and the discussions on a new PCA and the role of the ECT, as 
individual Member State positions and actions can potentially undermine and reduce the 
efficacy of EU action and (legislative) initiatives. The recent proposal as put forward by the 
Delors‟ group (see supra, 2.4) for Member States willing to cooperate more strongly on energy 
to engage in ‘enhanced cooperation’ has a certain value in this regard. As the analysis 
showed, there seems a split between certain of the Union‟s „old‟ and „new‟ Member States on 
how to engage third country suppliers like Russia. For that matter, it is unlikely to expect a 
change from the status quo – of dealing largely bilaterally with Russia – to come from countries 
such as Germany, France, Italy, the Netherlands or the UK.  

Drafting a new energy treaty altogether is likely not going to receive the necessary support of 
the above mentioned Member States. Therefore, in the medium to long term, it would be more 
worthwhile for those Member States who have the most to benefit from more concerted 
action at EU level – including Poland, Latvia, Lithuania, Estonia, Hungary, Slovakia, Czech 
Republic, Bulgaria and Romania – to engage in pragmatic and voluntary cooperation along 
the lines of a ‘Schengen for energy’. If, over time, this could develop into a more 
institutionalised practice, it could potentially attract other countries along the way and strengthen 
its presence within the EU system.  

In the end, if coherence in external energy relations is not to be reduced to an „empty phrase‟ 
which is continuously repeated, yet not acted upon, it is of great importance that the Lisbon 
Treaty will be utilised to its full potential. It is imperative in this regard that energy becomes a 
central element in the work of both the HR/VP, as well as the EEAS. For, ultimately it is good 
cooperation between the HR/VP, EEAS and the Commissioner for Energy on the one hand, 
coupled with Member State initiatives on the other that could go a long away into improving the 
current situation.  
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